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Executive Summary

    
1.     To advise Members of the findings of the Local Government & Social Care 

Ombudsman (LG&SCO) and the action that must be taken by the Cabinet 
when receiving a report of fault causing injustice on the part of the Council, in 
accordance with the statutory provisions. The report also tables a draft Special 
Guardianship Support Policy for consultation. 

             
Recommendation

2.  (a) That the draft Special Guardianship Support Policy is approved for 
consultation, before returning to Cabinet for post consultation approval.

(b) That Cabinet decides whether or not to accept the Ombudsman’s 
recommendations in full, in part, or wholly reject them and give reasons 
for their decision.

(c) Subject to Cabinet’s decision on the principle, any payments to be 
made to the full class of Special Guardians be administered through a 
compensation scheme, the governance of which will be established by 
the Director of Children’s Services and Chief Finance Officer in 
consultation with the Cabinet Member for Children’s Services.

Reason for Recommendation

3. Cabinet is legally required to consider the LG&SCO’S recommendations set 
out in paragraph 4.15 of this report and decide how it intends to respond.



Key Points for Consideration

4.
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The Council’s Monitoring Officer is required (in accordance with section 5A
of the Local Government and Housing Act 1989) to report an LG&SCO finding 
of fault causing injustice on the part of the Council. 

Members must consider the LG&SCO’s recommendations along with the 
options available. His report is attached at Appendix 1, the contents of which 
are self-explanatory. Members will note the names used in the report are not 
the real names of the people involved, as they are protected from publication 
because of statutory anonymity.

Two Acts of Parliament govern the actions the Council must now take in 
response to the LG&SCO’s report. They are the Housing and Local 
Government Act 1989 (the 1989 Act),which sets out the Monitoring Officer’s 
responsibility to report and the Cabinet’s corresponding duties and the Local 
Government Act 1972 (the 1972 Act) which addresses the duty to advertise 
the  LG&SCO’s findings and other related matters.

A copy of the report must be sent to all Members of the Council as required 
by the 1989 Act. 

As required by the 1972 Act, the Council published notice of the findings in 
December 2020.

As required by the 1989 Act, Cabinet must now formally consider this report, 
and decide: 

a) what action (if any) it proposes to take in response to the LG&SCO’s report;

b) if it proposes to take any action in response to the report, when it proposes 
to take that action; and

c) the reasons for taking the action specified in the  LG&SCO’s report, or, the 
reasons for taking no action.

Should the LG&SCO not be satisfied with the Cabinet’s response, he may 
serve a notice on the Council, with reasons, requiring the Cabinet to further 
respond, with reasons. This is also subject to statutory advertising 
requirements. Beyond that, the LG&SCO’s has no legal powers to force the 
Council to comply with his recommendations. 

The requirements set out in this report cover the statutory responsibilities of 
both Cabinet and the Statutory Officers.

Background

In December 2011, the court granted Mr and Mrs B a Special Guardianship 
Order for their two grandchildren. The support plan agreed with the Council 
stated that:
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 “the carers will receive a Special Guardianship Allowance which will 
equate to the Level 1 enhanced fostering allowance that they are 
currently receiving, less any Child Benefit, Child Tax credits, working 
tax credits or any other benefits to which they may be entitled. This 
financial assistance will be reviewed annually by the Local Authority as 
per procedure. If there is no major change in the carers finances the 
financial assistance will remain in place until the child leaves full time 
education or at the end of the academic year in which the child reaches 
the age of 18.” 

The Council provided Mr and Mrs B with a Special Guardianship Allowance. 
This was £119.18 a week less deductions. In 2014 Mr and Mrs B queried the 
amount of the Special Guardianship Allowance they were receiving and why 
the age band allowance started at age 12. They were told the Council paid 
the enhanced allowance from age 12 in line with standard fostering 
allowances. Following the review, the Council began to pay Mr and Mrs B at 
the then current Level 1 fostering allowance rate of £132 a week.

Following the 2015 annual review, the Council decided it had made a mistake 
in the previous review. We decided the Special Guardianship Allowance 
should be paid at the 2011 level of support. We also said Mr and Mrs B had 
been given the wrong information when they had been told they would receive 
the age 12 band increase. The Council did not seek a repayment of the 
amount paid at the higher 2014 rate, but reduced ongoing payments to the 
2011 level. Mr and Mrs B complained to the Council. In responding to their 
concerns, the Council said that in line with Council policy, age band increases 
were not paid in respect of Special Guardianship Allowances and that the 
level of financial assistance paid to special guardians who were foster carers 
was set at the level of the fostering payments they were receiving at the time 
the Special Guardianship Order was granted. For Mr and Mrs B this meant 
they would continue to receive payment based on the Level 1 enhanced 
fostering allowance in 2011. 
    
In 2016, the Council produced policy guidance in relation to financial 
assistance for special guardians. This confirmed the Council pays financial 
support in line with the ‘Standardised Means Test Model’. The guidance also 
stated: ‘The level of financial assistance paid to Foster Carers will be set at 
the level of Fostering Payments they receive at the time of the Special 
Guardianship Order being granted’ and that: ‘the payments do not increase 
as the child becomes older’. 

LG&SCO Findings and Intervening Period

The LG&SCO’s decision, which was issued to the Council in May 2019, but 
not published until December 2019 found that the Council was at fault for 
failing to act in accordance with the law and relevant statutory guidance. 

In the intervening period, the Council took advice from Leading Counsel as to 
whether or not the LG&SCO had exceeded his jurisdiction by applying his 
financial recommendations in Mr and Mrs B’s complaint to ALL Special 
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Guardians in the Borough, so that they would receive back payments at the 
correct higher rates applicable, backdated to November 2013. The legal 
advice, in broad terms, was there was a reasonable argument that the 
LG&SCO had exceeded his jurisdiction by recommending broader application 
to the full class of Special Guardians. Officers were concerned that the 
Council were potentially looking at a financial cost of around £900,000 all told 
and that Special Guardians who had not been a party to the complaint were 
effectively going to receive an unexpected ‘windfall’. In some cases this could 
amount to many tens of thousands of pounds.

Having thought very carefully about the significance of taking the exceptional 
step of Judicially Reviewing the LG&SCO, in light of legal advice, that the 
Council had what amounted to an arguable case, the Council made an 
application to the High Court in the summer of 2019. Subsequently, the High 
Court decided, having considered the application on paper (without a hearing) 
the Council’s case had not passed the legal threshold for the Court to 
intervene. Officers decided not to take the matter further by way of an 
application for a review hearing.

LG&SCO Recommendations

The Ombudsman’s recommendations and the steps the Council has taken so 
far are as follows:

(a) Calculate and backdate to November 2013 (the date of publication of our 
focus report, “Family Values: Council services to family and friends who care 
for others’ children”) all Special Guardianship Allowance payments for which 
Mr and Mrs B were eligible, based on the fostering rate relevant at the time 
and their grandchild’s age; 

The Council accepted the recommendation in full in December 2019 and 
made the full compensatory payment due to Mr and Mrs B.

(b) Reconsider its policy for Special Guardianship Allowances in light of the 
statutory guidance, caselaw and our focus reports; 

Given the current Policy has been found to be non-compliant, the Monitoring 
Officer recommends that the Council amends its current Policy accordingly. 
However, before it does so there will need to be consultation with affected 
individuals. This will include targeted engagement with those who are 
currently in receipt of an Allowance, or who are currently starting to engage 
with the system and may be eligible to receive an allowance in the near future. 
A draft consultation copy of the Policy is attached at Appendix 2. The 
Policy will return to the Cabinet for post-consultation approval at the 
next convenient date; 

(c) Identify all other special guardians affected by this fault since November 
2013; and 

(d) Make backdated payments to those special guardians, calculated using 
the reconsidered policy.



4.16

4.17

4.18

4.19

Members will be aware that the LG&SCO has powers to make 
recommendations to the Council. Whilst he has no power to compel the 
Council to comply, there is a legal and reputational expectation that Members 
consider those recommendations carefully and seriously. Officers have taken 
legal advice on the legal risks of full or partial compliance with 
recommendations c and d (above). The Legal considerations are that if 
individual claimant went to court (rather than the LG&SCO) the court’s 
power’s to backdate a payment are somewhat limited to months, rather than 
years and in any event the legal limitation period is 6 years back to the earliest 
payment. Backdating to say 3 years, would, according to counsel, be seen in 
legal terms as fairly generous and in effect a windfall for those who haven’t 
brought a case or a complaint against the Council. However, there is a risk 
that an individual might apply to the Court for a judicial review of the Cabinet’s 
decision, on the grounds of failing to take into account relevant considerations 
or taking into account irrelevant considerations, or irrationality. The legal test, 
however, is high in order to mount such a challenge.

Members will also be mindful of the Council’s financial position. There is some 
£9m of social care budget pressure in the 20/21 financial year, which is 
mitigated by close management to try to contain these pressures within the 
approved budget  Full acceptance of the financial recommendations will cost 
the Council in excess of £900,000. 

These are matters entirely for members to decide. By way of illustration, to 
assist members in making this very difficult decision the following sets out 
some possible options for Members to consider, although it should be 
stressed again that it is open to Members to do something different:

Complying with the LG&SCOs report in full
(backdated to 2013 – no cap) - £903,000 

Backdating 3 years with no cap -  £619,000

Backdating 3 years with a £10k cap -  £558,000 

Backdating 3 years with a £7.5k cap -  £516,000

All of the above would be subject to building in a 10% contingency to provide 
for as yet unidentified potential claimants.

Whichever ‘scheme’ is decided upon, a simple compensation scheme will 
need to be established to ensure the arrangements for administering 
payments is transparent and fair. 

Alternatives Considered

Alternative options are included in this report.



Costs and Budget Summary

5. The financial implications are set out in para 4.18 above.

Risk and Policy Implications

These are set out in the report. The finding of maladministration against the 
Council is an organisation and reputational risk. It is essential that Rochdale 
has an updated SGA policy which is understood by existing and potential 
SGA carers and is compliant with case law and statutory guidance.

6.

         
Consultation

7. The Leader of the Council and Cabinet Member for Children’s Services

Background Papers Place of Inspection

8.  Background papers are attached.

For Further Information Contact: david.wilcock@rochdale.gov.uk


